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Decisions of the United States 
Court of International Trade 


(Slip Op. 87-143) 
TRAVELER TRADING Co., INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 85-09-01159 


Before DiCar1o, Judge. 


[Defendant’s motion to sever and dismiss 10 entries for lack of jurisdiction is 
granted.] 


(Decided December 30, 1987) 


Bishop, Liberman, Cook, Purcell & Reynolds (Florence R. Keenan); substitution of 
attorney on April 29, 1987 Galland, Kharasch, Morse & Garfinkle (Marc Charles 
Ginsberg) for plaintiff. 

Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Department of Justice (Mark S. Sochaczew- 
sky and Susan Handler-Menahem) for defendant. 


MEMORANDUM OPINION AND ORDER 


DiCar.o, Judge: Defendant moves to sever and dismiss for lack of 
jurisdiction 10 of 11 entries included in plaintiff's amended com- 
plaint. Plaintiff contends jurisdiction exists over the 10 entries 
under 28 U.S.C. §§ 1581(a) and (i) (1982), because it filed requests for 
reliquidation with the United States Customs Service (Customs) 
pursuant to section 520(c\(1) of the Tariff Act of 1930 (Act), as 
amended, 19 U.S.C. § 1520(c)(1) (1982). The Court finds it lacks juris- 
diction over the 10 entries under both § 1581(a) and § 1581(i). The 
defendant’s motion is granted. 


BACKGROUND 


Plaintiff describes the imported merchandise as “halloween cos- 
tumes.” Customs classified and liquidated the merchandise as 
“wearing apparel” under various item numbers of the Tariff Sched- 
ules of the United States (TSUS). Plaintiff contends the merchan- 
dise is properly classifiable under 737.95, TSUS, as other toys not 
specially provided for elsewhere in the tariff schedules. 
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The 10 entries were liquidated between December, 1983 and July, 
1984. Plaintiff filed protest forms with Customs on October 12 and 
18, 1984 stating in each: 


Protest is hereby made for refund of duty on this entry. Clerical 
error was made in the VISA forms ae [TSUS] 
numbers. This fact is determined by recent di 

CUSTOMS ALOWS [sic] these COSTUME ITE 

THE TOY [TSUS] #737.9565 instead of the wearing apparel 
[TSUS] as dictated by the VISA. 


Plaintiff filed a request for an accelerated disposition of protest 
on February 5, 1985 pursuant to section 515(b) of the Act, as 
amended, 19 U.S.C. § 1515(b) (1982). Customs treated the protest 
forms as protests and denied each. 


28 U.S.C. § 1581(a) JurIspICTION 


Section 1581(a) gives this Court “exclusive jurisdiction of any civil 
action commenced to contest the denial of a protest, in whole or in 
part, under section 515 of the Tariff Act of 1930.” Section 515 of the 
Act, as amended, 19 U.S.C. § 1515(a) (1982), discusses the procedures 
Customs must follow in handling a protest filed under 19 U.S.C. 
§ 1514 (1982 & Supp. III 1985). A prerequisite to the Court’s jurisdic- 
tion under 28 U.S.C. § 1581(a) is a denial by Customs of a protest 
filed pursuant to 19 U.S.C. § 1514. 

It is undisputed that plaintiff filed the protest forms concerning 
the 10 entries more than 90 days after the notice of liquidation. 
Under 19 U.S.C. § 1514, a plaintiff must file its protest within 90 
days of notice of liquidation or the liquidation becomes final and 
conclusive upon all parties. Where a protest is filed more than 90 
days after notice of liquidation, the Court does not have jurisdiction 
over an action contesting the denial of such protest under 19 U.S.C. 
§ 1581(a). 19 U.S.C. § 1514(c)(2) (1982); see Computime, Inc. v. United 
States. 8 CIT 259, 261, 601 F. Supp. 1029, 1030 (1984), aff’d, 3 Fed. 
Cir. (T) 175, 772 F.2d 874 (1985). 

Plaintiff contends that the protest forms were intended to be re- 
quests for reliquidation under section 1520(c\1), which provides: 


(c) Reliquidation of entry 

Notwithstanding a valid protest was not filed, the appropri- 

ate customs officer may, in accordance with ations 

prescribed by the Secretary, reliquidate an entry to 

correct— 
(1) a clerical error, mistake of fact or other inadver- 
tence not amounting to an error in the construction of 
a law, adverse to the importer and manifest from the 
record or established by documentary evidence, in any 
entry, liquidation, or other customs transaction, when 
the error, mistake, or inadvertence is brought to the 
attention of the appropriate customs officer within one 
year after the date of liquidation or exaction; 
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19 U.S.C. § 1520(c\(1); see also 19 C.F.R. § 173.4. Plaintiff asserts the 
Court has jurisdiction under 28 U.S.C. §1581(a) because the re- 
quests were filed within the one year limit of section 1520(c\1). 

As stated earlier, the Court has jurisdiction under 28 U.S.C. 
§ 1581(a) only where Customs has denied a 19 U.S.C. § 1514 protest. 
Pursuant to 19 U.S.C. § 1514(a)(7) (1982 & Supp. III 1985), a protest 
may be filed after a refusal to reliquidate an entry under 19 U.S.C. 
§ 1520(c). An action can be brought in this Court under 28 U.S.C. 
§ 1581(a) after such protest is denied by Customs. 

Plaintiff argues that it would have been a “futile gesture” to file 
protests in this case “because Customs treated [plaintiff's] petitions 
for reliquidation as protests and there is no provision for protesting 
the denial of a protest.” Plaintiff's Response to the Motion to Sever 
and Dismiss, at 8 n.3. Even assuming there was confusion over the 
nature of plaintiff's original requests, it was caused by plaintiff. Not 
only did plaintiff use protest forms to make the alleged 19 U.S.C. 
§ 1520(c\(1) requests for reliquidation, but it also stated on each that 
“protest is hereby made.” In addition, plaintiff made the request for 
an accelerated disposition of protests pursuant to 19 U.S.C. 
§ 1515(b). That section states clearly that the accelerated disposition 
will be of protests “filed in accordance with section 1514.” 19 U.S.C. 
§ 1515(b). 

If the procedure for creating jurisdiction under 28 U.S.C. § 1581(a) 
over the alleged 19 U.S.C. § 1520(c\(1) claims could not be followed 


by plaintiff in this case, it is because plaintiff's actions created con- 
fusion as to the type of claims it was asserting. Plaintiff must suffer 
the consequences of its failure to follow statutory procedures for 
challenging Customs’ decisions. The Court lacks jurisdiction over 
these 10 entries under 19 U.S.C. § 1581(a) because no timely 19 
U.S.C. § 1514 protests regarding these entries were filed by plaintiff 
and denied by Customs. 


28 U.S.C. § 1581(i) Jurispiction 


Plaintiffs amended complaint also asserts jurisdiction under sec- 
tion 1581(i). Section 1581(i) is the residual jurisdiction of the Court 
and may be invoked only when other avenues of jurisdiction are 
manifestly inadequate or it is necessary to avoid extraordinary and 
unjustified delays caused by the exhaustion of administrative reme- 
dies. Miller & Co. v. United States, 824 F.2d 961, 963 (Fed. Cir. 
1987); Ferrostaal Metals Corp. v. United States, 11 CIT ——, 664 F. 
Supp. 535, 537 (1987). In Star Sales & Distrib. Corp. v. United 
States, 10 CIT ——, 663 F. Supp. 1127 (1986), the Court held that ju- 
risdiction under section 1581(i) is unavailable to a plaintiff who 
could have established jurisdiction under 28 U.S.C. § 1581(a), but 
failed to meet the jurisdictional prerequisites, including time limita- 
tions. See also American Air Parcel Forwarding Co. v. United States, 
5 CIT 8, 10, 557 F. Supp. 605, 607, aff'd, 2 Fed. Cir. (T) 1, 718 F.2d 
1546 (1983). In the present case, section 1581(a) would have served 
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an adequate remedial function had plaintiff properly presented its 
claims to Customs and timely filed protests under 19 U.S.C. § 1514. 
Plaintiff cannot invoke the residval jurisdiction of the Court under 
28 U.S.C. § 1581(i) when it has failed to properly and timely use the 
adequate procedure for invoking 28 U.S.C. § 1581(a) jurisdiction. 


CONCLUSION 


Having determined that it lacks jurisdiction over the 10 entries, 
the Court grants defendant’s motion. Entry numbers 713798, 
713513, 713782, 917880, 906749, 907003, 906998, 906904, 906899 
and 906802 are hereby severed from the complaint and dismissed 
from this action. The defendant is ordered to answer or otherwise 
respond to the complaint in this action within 20 days from receipt 
of this order. 


(Slip Op. 87-144) 


ForMER EMPLOYEES OF GEOSEARCH, INC., PLAINTIFFS v. UNITED STATES, 
DEFENDANT 


Court No. 87-07-00813 


Before DiCar.o, Judge. 
[Action dismissed.] 
(Decided December 30, 1987) 
Eldon Stearns, pro se. 
Richard K. Willard, Assistant Attorney General; David M. Cohen, Director, Com- 


mercial Litigation Branch, Civil Division, Department of Justice (Elizabeth C. Seas- 
trum); United States Department of Labor (Gary Bernstecker). 


MEMORANDUM OPINION AND ORDER 


DiCar.o, Judge: The former employees of Geosearch, Inc. (plain- 
tiffs) filed this action to contest the decision of the Secretary of La- 
bor (Secretary) denying trade adjustment assistance under section 
222 of the Trade Act of 1974 (Act), as amended, 19 U.S.C. § 2272 
(1982 & ITI 1985). The government moves to dismiss pursuant to 
Rule 12(b\6) of the Rules of this Court because the plaintiffs filed 
their action more than 60 days after the Secretary published notice 
of the denial in the Federal Register. The Court finds that the 
plaintiffs’ action is barred under 28 U.S.C. § 2636(d) (Supp. III 1985) 
and accordingly grants the motion to dismiss. 


BACKGROUND 


On December 18, 1986, the ‘plaintiffs et the eet for 
trade adjustment assistance. R.2. The Secretary mailed postcards to 
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the three named petitioners, stating that their petition for trade ad- 
justment assistance had been received, that the Office of Trade Ad- 
justment Assistance had instituted a fact finding investigation on 
January 5, 1987, and that the former employees would be informed 
of the Secretary’s decision when it was issued. R. 10-11. 

On January 9, 1987 the Secretary denied the plaintiffs’ applica- 
tion for trade adjustment assistance because the plaintiffs’ firm did 
not produce an article within the meaning of the Act, but instead 
performed services for unaffiliated companies in the oil and gas in- 
dustry. R. 25-27. As required by section 223(c) of the Act, 19 U.S.C. 
§ 2273(c) (1982), the Secretary published notice of the denial in the 
Federal Register. 52 Fed. Reg. 6237, 6238 (Mar. 2, 1987), but did not 
give personal notice of the denial until June 15, 1987, after the time 
to bring an action in this Court had expired. R. 28-30. The formal 
notice provided to the plaintiffs was in a letter transmitted under 
29 C.F.R. § 90.34 (1986). That regulation provides in relevant part 
that “[flormal notice of a * * * negative determination * * * shall be 
transmitted promptly to the group of workers concerned * * *.” (em- 
phasis added). After receiving the formal notice provided for under 
29 C.F.R. § 90.34, one of the former employees filed an action in this 
Court on July 31, 1987. 


OPINION 


An action contesting the denial of trade adjustment assistance 
must be filed in this Court within 60 days of publication of the no- 
tice of denial in the Federal Register. 28 U.S.C. § 2636(d) (Supp. III 
1985); 29 C.F.R. § 90.19(a) (1987). The plaintiffs did not file their ac- 
tion within 60 days of publication in the Federal Register. The 
plaintiffs argue, however, that this action should not be dismissed 
because the action was instituted in this Court within 60 days of the 
letter notifying them of the denial of trade adjustment assistance. 

Our appellate court has characterized the “formal notice” of 29 
C.F.R. § 90.34 as “simply a courtesy notice” which does not alter the 
60 day period that commences with publication in the Federal Reg- 
ister. Kelley v. Secretary, U.S. Dept. of Labor, 812 F.2d 1378, 1380 
n.3 (Fed. Cir. 1987) (citing Tyler v. Donovan, 3 CIT 62, 65-66, 535 F. 
Supp. 691, 194 (1982)). The 60 day period began on March 2, 1987 
when the Secretary published notice in the Federal Register and 
expired before plaintiffs filed their action in this Court on July 31, 
1987. 

The Court is sympathetic to the plaintiffs who should have re- 
ceived the benefit of the Secretary’s own regulations and who re- 
ceived postcards stating that they would be informed of the Secre- 
tary’s determination when it was issued, but were not personally in- 
formed of the denial until after the time to file an action in this 
Court had expired. However, it is the role of Congress to change the 
law if they deem it advisable to avert this type of situation. This 
Court is without power to expand the terms upon which the United 
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States has consented to be sued, and the pro se status of the plain- 
tiffs does not remove them from the general rule on constructive 
notice. Kelley, 812 F.2d at 1380. 

The action is barred under 28 U.S.C. § 2636(d) (Supp. III 1985). 
The motion to dismiss is granted. 


(Slip Op. 87-145) 


Situ Corona Corp., PLAINTIFF v. UNITED STATES, DEFENDANT, AND BROTHER 
InpustriEs, LTp., BROTHER INTERNATIONAL CorP., NAKAJIMA ALL Co., 
Ltp., Canon Inc., Canon U.S.A., INc., Si.ver Serko, Ltp., SiLveR REED 
America, INc., MATSUSHITA ELEctric INDUSTRIAL Co., Ltp., KyusHu Mat. 
SUSHITA ELEcTric INDUSTRIAL Co., Ltp. AND PANasonic Co. AND PANASON- 
ic InpusTRIAL Co., Divisions oF MatsusHiTa E.ectric Corp. oF AMERICA, 
INTERVENOR-DEFENDANTS 


Consolidated Court No. 87-02-00157 


MEMORANDUM AND ORDER 


[Brother motion to dismiss denied; plaintiff's motion for partial judgment on the 
agency record granted; remanded to International Trade Administration; plaintiff's 
application for preliminary injunction denied.] 


(Decided December 31, 1987) 


Stewart and Stewart, (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, dr. 
and John M. Breen); Robert E. Walton, Esq., Smith Corona Corporation, of counsel, 
for the plaintiff. 

Richard K. Willard, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Meln- 
brencis); and Office of the Deputy Chief Counsel for Import Administration, U.S. De- 
partment of Commerce (Deborah A. Persico) for the defendant. 

Tanaka Ritger & Middleton (H. William Tanaka, Patrick F. O’Leary and Alice L. 
Mattice) for intervenor-defendants Brother Industries, Ltd. and Brother Internation- 
al Corp. 

McDermott, Will & Emery (R. Sarah Compton, Kurt J. Olson and John H. Walsh) 
and Patton, Boggs & Blow (Frank R. Samolis, Michael D. Esch and Jeffrey L. Turner) 
and Benjamin L. Irvin, Esq. for Intervenor-defendant Nakajima All Co., Ltd. 

Covington & Burling (Harvey M. Applebaum and David R. Grace) and Delson & 
Gordon (Norman Moloshok and Jeffrey M. Samberg) for intervenor-defendants Canon 
Inc. and Canon U.S.A., Inc. 

Willkie Farr & Gallagher (Christopher Dunn and Zygmunt Jablonski) for interve- 
nor-defendants Silver Seiko, Ltd. and Silver Reed America, Inc. 

Weil, Gotshal & Manges (A. Paul Victor, Stuart M. Rosen and Charles H. Bayar) 
for intervenor-defendants Matsushita Electric Industrial Co., Ltd., Kyushu Matsu- 
shita Electric Industrial Co., Ltd. and Panasonic Company and Panasonic Industrial 
Company, divisions of Matsushita Electric Corporation of America. 


Aquino, Judge: In this action seeking judicial review of the final 
results of an antidumping-duty administrative review conducted by 
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the International Trade Administration, U.S. Department of Com- 
merce and reported sub nom. Portable Typewriters From Japan, 52 
Fed. Reg. 1,504 (Jan. 14, 1987), intervenor-defendants Brother In- 
dustries, Ltd. and Brother International Corp. have interposed a 
motion to dismiss part of this action, while the plaintiff has moved 
for partial judgment on the administrative record and also seeks 
suspension of liquidation of entries of certain portable electronic 
typewriters claimed to be within the ambit of the administrative 
proceeding. 


BACKGROUND 


Facts outlining earlier history of this proceeding are set forth in 
Smith Corona Group, SCM Corp. v. United States, 8 CIT 100, 
100-02, 593 F. Supp. 415, 416-17 (1984). That action, CIT No. 
8401-00046, in which the plaintiff challenges a December 1983 let- 
ter ruling by the Commerce Department that the Brother model 
EP-20 typewriter is “not within the class or kind of merchandise 
covered by the antidumping duty order on portable electric type- 
writers from Japan”, has been consolidated with this one. 

The first seven counts of plaintiff's amended complaint take issue 
herein with the January 14, 1987 results of the administrative re- 
view of a May 9, 1980 antidumping-duty order covering portable 
electric typewriters (“PETs”) of the Brother intervenor-defendants 
and of intervenor-defendants Silver Seiko, Ltd. and Silver Reed 
America, Inc. (“Silver S/RA”). Counts 8-10 contest the “scope” of 
that order, as per the following allegations, among others: 


34. In the context ¢' the subject annual review proceeding, 
various respondents made ys om to have particular typewrit- 
ers excluded from the sco the antidumping duty order. The 
ITA considered the specific requests for — of 92 — 
typewriters and laid down general principles regarding th 
scope of the order for application in subsequent annual seslew 
proceedings. 52 Fed. Reg. at 1504-1506. 

35. ITA held that “automatic typewriters and iters 
with a calculating mechanism” were excluded from the scope of 
the underlying ee pee ee rig) . = basis of classifi- 
cation of imports under t. ules of the United 
States. 52 Fed. Reg. at 1505. ITA fo iat ee the original peti- 
tion filed by Smith Corona, the underlying less-than-fair-value 
investigation, and the underlying injury investigation had s 
cifically and intentionally excluded from the antidumping in- 
pra a all automatic typewriters and typewriters with a 


ating mec 


The court, over the oppceltions of the Brother intervenor-defend- 
ants but not of either the defendant or Silver S/RA, has enjoined 
liquidation of PET entries at issue in counts 1-7. The court has also 
granted a consent motion to “bifurcate the issues” pursuant to 
which the plaintiff has interposed a motion for judgment on counts 
8-10 on the administrative record. Defendant’s response to this mo- 
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tion has been to propose a remand to the International Trade Ad- 
ministration (“ITA”) “for reconsideration of its determination and 
publication of a revised determination with regard to portable elec- 
tric typewriters incorporating calculators or text memory” based 
upon the following rationale: 


After reviewing the administrative record in this case along 
with arguments advanced by plaintiff in support of its motion 
for judgment upon the agency record, the ITA concedes that its 
determination that PETs incorporating calculators or text 
memory were specifically excluded from the original investiga- 
tion and order is not s ——— by substantial evidence in the 
administrative record. Furthermore, Commerce concedes that 
its prior conclusion to the effect that under the criteria estab- 
lished in Diversified Products, 572 F. Sure. BS. PETs incorpo- 
rating calculators or text memory shoul excluded from the 
scope of the outstanding antidumping duty order on portable 
electric typewriters from Japan is not supported by substantial 
evidence. Therefore, the Department requests that that part of 
this consolidated case which deals with the scope issue (the en- 
tire Court No. 84-1-00046 and Count 8 of the complaint in 
Court No. 87-02-00157) be remanded so that it can reconsider 
its scope determination and publish a revised scope determina- 
tion which would be supported by substantial evidence in the 
administrative record.” 


The intervenor-defendants take the position that the record does 
support the ITA’s ruling(s) regarding their products, and, save 
Silver S/RA, they therefore pray that plaintiff's motion for partial 
judgment be denied. 

Subsequent to the filing of defendant’s response, the plaintiff 
sought an order to show cause why there should not be an immedi- 
ate (1) remand to the ITA of the scope issue and (2) suspension of 
liquidation of “entries of all portable electric typewriters incorpo- 
rating calculating devices or text memory and entered under item 
676.07 or 676.25, Tariff Schedules of the United States”.* The latter 
relief is requested on the alternative grounds of the agency’s own 
initiative or a preliminary injunction. A hearing was held on plain- 
tiffs application for injunctive relief, which is opposed by the de- 
fendant and the intervenor-defendants. 


I 


As indicated above, the Brother intervenor-defendants have filed 
a motion to dismiss counts 8-10 of the complaint on the ground of 
lack of subject-matter jurisdiction. This motion, which has not been 
joined in by the other intervenor-defendants, is opposed by both the 
plaintiff and the defendant. 

The gist of the motion is that the May 9, 1980 anti-dumping-duty 
order, 45 Fed. Reg. 30,613, “expressly excluded automatic typewrit- 
T Defendant's pr order, pp. 1-2 (filed Sept. 14, 1987) 


2 Defendant's ponse to Plaintiff's Motion for Judgment on the Agency Record, p. 5. 
3 Order to Show Cause, p. 2 (Nov. 2, 1987). 
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ers and machines incorporating a calculating mechanism”’.‘ It relies 
on Royal Business Machines, Inc. v. United States, 1 CIT 80, 507 F. 
Supp. 1007 (1980), affd, 669 F.2d 692 (CCPA 1982), and Alsthom 
Atlantique v. United States, 787 F.2d 565 (Fed Cir. 1986). 

Neither case, however, warrants dismissal of the contested counts 
due to lack of jurisdiction. While Royal involved a challenge to the 
scope of the very same May 1980 order underlying this action, and 
while that action was indeed dismissed for lack of jurisdiction, the 
result was predicated upon a finding, affirmed on appeal, that the 
plaintiffs typewriter had been “included in the administrative in- 
vestigations from their commencement until their * * * final deter- 
minations”® and thus the conclusion of law that the action had been 
commenced beyond the pertinent period of limitation. 

Similarly, the court of appeals in Alsthom concluded that the 
merchandise in question had been covered by the original an- 
tidumping determination and that the plaintiffs challenge to its 
scope was too late and thus properly dismissed. 

Here, the lapse of more than seven years since entry of the under- 
lying order, during which time technology has not stood still, makes 
the instant motion facially appealing, but the court cannot overlook 
the fact that the typewriters in question did not exist in 1980° and 
therefore could hardly have been “explicitly excluded” that year 
from the antidumping order. Moreover, both courts in Royal fore- 
saw that 


certain grievances may arise between the final determinations 
and the administrative review of the final determinations, 
under 19 U.S.C. § 1675 for which 19 U.S.C. § 1516a would be 
manifestly inadequate. In those instances, the right of action 
under 5 U.S.C. § 702 and the Court’s broad residual jurisdiction 
under 28 U.S.C. § 1581(i) will serve to maintain the comprehen- 
sive system of judicial review established by the legislature.’ 


This foresight was confirmed in the 1984 action consolidated herein, 
where the Brother intervenor-defendants sought, unsuccessfully, 
dismissal for lack of subject-matter jurisdiction over the issue of ex- 
clusion of their EP-20 from this proceeding. See Smith Corona 
Group, SCM Corp. v. United States, supra page 3. Finally, both Roy- 
al and Alsthom had been commenced prior to 1984, during which 
year the Trade and Tariff Act, Pub. L. 98-573, 98 Stat. 3040, was 
enacted. Section 623(a) of that statute added a subparagraph (vi) to 
19 U.S.C. § 1516a(2\B), thereby making reviewable by this court a 


determination by the administering authority as to whether a 
particular type of merchandise is within the class or kind or 


4 Memorandum of Brother Industries, Ltd. and Brother International Corporation in Response to Smith Corona Corpora- 
ee Brief as It Relates to the Jurisdictional Issue, p. 3. 


at 87, 507 F. Supp. at 1014. 
Memorandum of Brother Industries, Ltd, and Brother Repeated Cuseniie eo of Their Motion to 
Dismiss Counts 8-10 of the Com a oe, Opposition to ith Corona ’s Motion for 
idouaial he with Respect to ee eae ata Lan pp. 27-28, 43. 
71 CIT at 89, 507 F. Supp. at 1015. See 669 F.2d at 701-02. 
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merchandise described in an existing finding of dumping or an- 
tidumping or countervailing duty order. 


It is just such a determination, reported January 14, 1987, which 
counts 8-10 of plaintiff's amended complaint contest. Since this 
challenge was commenced within 30 days of that date, the court has 
jurisdiction in accordance with 19 U.S.C. §1516a and 28 U.S.C. 
§ 1581(c). 


I 


The intervenor-defendants argue correctly that, notwithstanding 
defendant’s acquiescence in plaintiff's demand for a remand, the 
court should reach the merits and draw its own conclusions as to 
whether the ITA’s determination as to scope is supported by sub- 
stantial evidence on the record. 

In Badger-Powhatan, A Division of Figgie International, Inc. v. 
United States, 10 CIT ——, 633 F. Supp. 1364, 1368, appeal dis- 
missed, 808 F.2d 823 (Fed. Cir. 1986), the court pointed out that 
agency amendment of its determination is appropriate when it has 
relied on a legally improper method of reaching that determination 
or when errors of inadvertence or mistake are discovered, citing 
Timken Co. v. United States, 10 CIT ——, 630 F. Supp. 1327, 1332 
(1986); Melamine Chemicals, Inc. v. United States, 8 CIT 105, 106, 
592 F. Supp. 1338, 1340 (1984); Timken Co. v. United States, 7 CIT 
319, 320 (1984); and Gilmore Steel Corporation v. United States, 7 
CIT 219, 223, 585 F. Supp. 670, 674 (1984). In the absence of such an 
occurence, the court in Badger-Powhatan held it had to rule on the 
merits to determine the appropriateness of remand, 10 CIT at ——, 
633 F. Supp. at 1369. This court concurs, for actions like this one 
self-evidently are not just bipartite in nature. 

Royal Business Machines, Inc. v. United States, supra, had arisen 
out of Customs Service reclassification of the Royal Administrator 
typewriter from TSUSA item 676.0510 to 676.0540 (“Typewriters 
not incorporating a calculating mechanism: Non-automatic with 
hand-operated keyboard * * * Other: Electric”). This caused the ITA 
to issue a clarification as to the scope of its May 1980 order. Porta- 
ble Electric Typewriters From Japan; Clarification of Scope of An- 
tidumping Duty Order and Correction of Early Determination of An- 
tidumping Duties, 46 Fed. Reg. 14,006 (Feb. 25, 1981). In concluding 
therein that the Administrator fell under its order, the ITA defined 


“portable electric typewriters” as all typewriters currently clas- 

sifiable under TSUSA 676.0510, and some currently classifiable 

— a depending on their individual characteristics. 
. at 14,007. 


The intervenor-defendants contend that this definition is clear 
and that the agency has abided by it until now. However, the record 
is also clear that the typewriters at issue on plaintiff's present mo- 
tion were not in existence at the time of either the filing of its origi- 
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nal petition or the issuance of the May 1980 order. Apparently in 
conjunction with publication of the preliminary results of its first 
administrative review of that order, the ITA invited any interested 
party to comment on whether portable electronic typewriters were 
within the scope of the order. See Fed. Reg. at 7,769 (Feb 24, 1983). 
Thereafter, the agency concluded that they were, as follows: 


Based on our review of the comments received, the merchan- 
dise description in the petition to initiate this case, and the 
original fair value and injury investigations, portable electronic 
typewriters are within the scope of the order. In addition to re- 
viewing the investigatory records, the Department’s decision 
here is based on several factors, including: (1) General physical 
characteristics, (2) the expectations of the ultimate purchaser, 
(3) the ultimate use of the merchandise in question, and (4) the 
channels of trade in which the merchandise moves. 

Although electronic typewriters generally have different 
physical characteristics t the portable electric typewriters 
investigated during the fair value investigation, there is noth- 
ing in the merchandise description in the original petition, or 
in the fair value or injury investigations, which precludes the 
inclusion of electronic typewriters. The petition defines the 
merchandise as: “{aJll portable electric typewriters, whether 
utilizing typebars or single elements, and whether fully electric 
with powered carriage return or with manual iage return, 
and whether with conventional ribbons or with cartridge or cas- 
sette ribbon”. Most electronic typewriters use a daisy wheel 
print element rather than a typebar or single element; howev- 
er, all electronic typewriters have a powered carriage return 
and use a cassette ribbon. The fair value investigation defined 
the merchandise by its TSUSA item number; we agree tha 
TSUSA alone is not dispositive. In its final report (731-TA-12, 
USITC Publication 1062, May 1980), the International Trade 
Commission stated “[a] typewriter is a machine with a manual- 
ly operated key which produces characters like those of a 
lethes neces as a substitute for handwriting. writers may be 
portable or standard (office type) units as well as manually or 
electrically operated. The typewriters which have been sold in 
the United States at less than fair value and which are the sub- 


ject of this investigation are electrically operated portable units 


(customarily sold at retail with a carrying case).” There is no 
definition on record for “electrically operated” portable type- 
writers acre Sage scope to an electromechanical unit. 
Concerning the second characteristic, the expectation of the 
ultimate purchaser, we believe that the purchasers of portable 
electronic typewriters are likely to be the same as those that 
purchase portable electrics. Our examination of advertising and 
the channels of trade substantiates that portable electronics 
imed at homes and small offices as ultimate purchases 


Conosintiig the third factor, there is no doubt that portable 
electronic and pete electric typewriters are used for the 
same purpose. Finally, as mentioned above, the evidence on 
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hand demonstrates that the channels of distribution are the 
same for both type /sic] of machines. 

Therefore, we maintain that portable electronic typewriters 
are within the class or kind of merchandise covered by this an- 
tidumping order. We cannot limit the scope of an ie only to 
merchandise being manufactured at the time of an initiation of 
an investigation.® 


The period of that administrative review was January 4, 1980 
through April 30, 1981. The record now before this court indicates 
that Customs was asked in May 1982 as to the dutiable status of the 
Brother EP-20, which the Service then characterized as a “personal 
electronic printer * * * light-weight, portable, battery-powered unit 
with a calculating mechanism 


* * * classifiable under the provision for calculating machines, 
accounting machines, ticket-issuing machines, and similar ma- 
chines, all the foregoing incorporating a calculating mecha- 
nism, other in item 676.25, Tariff Schedules of the United 
States, and dutiable at the rate of 4.9 percent ad valorem.’”® 


Upon presentation of this ruling to the ITA, it agreed with the 
Brother contention that the EP-20 was outside the scope of the an- 
tidumping order.?° 

Since that time, some typewriters exported to the United States 
have incorporated either an electronic calculator or text-memory 
function."! The ITA’s final results of its administrative review indi- 
cate 92 requests for purview clarifications. The agency has conclud- 
ed that the typewriters covered by those requests “reflect: subse- 
quent advances in technology not found in the class or kind of mer- 
chandise investigated.” 52 Fed. Reg. at 1,505 (Jan. 14, 1987). 
Nevertheless, the ITA determined that those machines “were ‘spe- 
cifically excluded from the investigation”’* and therefore are not in- 
cluded in that class or kind. 

Secondarily, in its scope determination presently under review 
herein, the ITA referred to Diversified Products Corporations v. 
United States, 6 CIT 155, 572 F. Supp. 883 (1983). In that case, the 
court pointed out that the 


Trade Agreements Act of 1979 is instinct with the intent that 
the ITA, not the Customs Service, is responsible for clarifying, 
where necessary, the scope of dumping findings and antidump- 
ing duty orders. 


Cae arte Ps eS oe ere 
Reg 18 7,768, Toes en OT (emphasis added). 

2 ae — ") 7 (letter from Acting Area Director New York Seaport to Donald L. E. Ritger, Eaq., p.1 
(June 9, 1 


10 See R.Doc. 11 Guly 7, 1982). As indicated above, that determination is also at issue herein. 
ea eee, Sasa 6 Seay ee Seen [R.Doc. 106, p. 1], and the ITA 
ruled on February 21, 1984 that that ‘ ‘automatic typewriter” was outside the scope of the antidumping order. See id. at p. 3. 
12 69 Fed. Reg. et 1,808. No doubt, machines genuinely not included were the IBM “ typewriter and 
competitors generally employed in office or business environments where heavy use is the norm. Cf. id. 

tly, the reached agreement below.as to a number of the typewriters in question, agreeing that some were 
covered, some not, and the rest “maybe” not covered by the May 1980 order. See, e.g., R.Doc. 345, Ex. 1. The other machines 
(approximately 63) remain at issue. 
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* * * [Tjt is equally clear that the ITA is in no wise obligated to 
follow nor is it bound by the classification determinations of 
Customs when it does clarify the scope of a dumping finding. 
* * * Diversified contends that inasmuch as Customs has classi- 
fied double-gear hub drive speedometers as “other than” bicycle 
speedometers, it is error for the ITA to include such speedome- 
ters as being within the class or kind of merchandise covered 
by the 1972 dumping finding. The short answer to this conten- 
tion * * * is contained in the previously quoted portion of the 
Royal Business Machines decision, namely, that “[t]he determi- 
nations under the antidumping law may properly result in the 
creation of classes which do not correspond to [tariff schedule] 
classifications * * * or may define or modify a known classifica- 
tion in a manner not contemplated or desired by the Customs 
Service.” Id. at 87 n.18, 507 F. Supp. at 1014 n.18. While har- 
mony between these two agencies would certainly be a felici- 
tous state of affairs, nothing in the Trade Agreements Act re- 
oo them to perform their respective functions in lock step. 6 
IT at 160, 572 F. Supp. at 887-88. 


The double-gear hub-drive speedometer at issue had not been de- 
veloped by the time of the original dumping investigation. The ITA 
had thus employed five criteria in concluding that that merchan- 
dise was within the class or kind covered by its order, to wit, (1) the 
general physical characteristics of the merchandise, (2) the expecta- 
tions of the ultimate purchasers, (3) the channels of trade in which 
the merchandise moves, (4) the ultimate use of the merchandise and 
(5) cost. The court affirmed the agency’s reliance on those criteria, 
in view of the substantial evidence on the record. 

The ITA’s final results herein reflect some attempt to apply at 
least four of the Diversified Products criteria to the typewriters at 
issue.!® For example, the agency found their general physical char- 
acteristics to be “substantially different”'* from the electro-mechan- 
ical PETs subject to the original investigation. However, as set forth 
above at pages 10-11, in 1983 the ITA determined that portable 
electronic typewriters, which “have taken over”, are within the 
scope of the May 1980 order. As to the other criteria—the uses for 
which the newest typewriters are being imported, the expectations 
of their purchasers, the channels of trade in which those machines 
flow, or their cost—the ITA’s published results barely touch upon 
them. Be that as it may, the defendant now takes the position, su- 
pra page 4, that “its prior conclusion to the effect that under the 
criteria established in Diversified Products * * * PETs incorporating 


13 See 52 Fed. Reg. at 1,505. In Kyowa Gas Chemical Industry Co. v. United States, 7 CIT 311, 312 (1984), the court had 
stated that 


in every scope determination 
Products criteria to determine whether the product is of the class or kind of 
nent antidumping finding. 


ineolsing 0 new quotient, he FEA chould cusssinn the grades in Tht tte vate 


14 62 Fed. Reg. at 1,505. 
1 To quote from 


ufacturer, R.Doc. 343, p. 133. At the hearing on its application for 
without several machines, in 


Executron 68 [Ex. 2], a Canon Typemate 10 [Ex. 4] and a Silver 
herein. Comparison of Exhibit 1 with Exhibit 2, of Exhibit 3 with 4, and of 5 with 6 makes it difficult to conclude that any 
such pairing physically is substantially (or even lese-than-substantially) different. 
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calculators or text memory should be excluded from the scope of the 
outstanding antidumping duty order * * * is not supported by sub- 
stantial evidence.” 
The intervenor-defendants contend that the record does contain 
substantial evidence to support their position(s) on these criteria. 
However, their papers are replete with carefully-crafted arguments, 
originally made to the ITA, rather than references to that kind of 
evidence’’ in the record. 
After the defendant had stated its position in support of remand, 
the court granted the intervenors leave to file replies thereto. As to 
general physical characteristics, the Brother reply admits: 
** * Outwardly, a portable electronic typewriter, a portable 
automatic typewriter, and a portable combination calculator/ 
typewriter unit appear physically similar.!” 

Furthermore: 
*** The rapid technological advances in integrated circuits 
have now enabled devices performing typing, calculating, and 
data processing functions to be combined in a physically similar 


exterior package, masking the separate and distinctive func- 
tions embedded in the semiconductor chips located inside.® 


In other words, the differences that exist between the various elec- 
tronic typewriters are found, most importantly, in the microelec- 
tronic circuits which “to the naked, untrained eye * * * may all ap- 
pear similar”.’® 


This does not mean that the machines at: issue are identical in 
their physical characteristics, as between themselves or those al- 
ready deemed covered by the May 1980 order, but they are more 
similar than dissimilar. Each machine is still dedicated to produc- 
ing on paper printed letters and other characters as a substitute for 
handwritten ones through manual use of an electrically-actuated 
keyboard contained in a unit of such size and weight as to be sus- 
ceptible to single-hand portage. 

The limited evidence in the record tending to support the position 
of the intervenor-defendants on the uses for which this merchandise 
is imported, the expectations of the ultimate purchasers, the chan- 
nels of trade in which the merchandise moves, and cost is thus un- 
derstandable. That is, the intervenor-defendants have urged this 
court to carefully review and consider the administrative record. 
Having now done so, the court is unable to conclude that substan- 
tial evidence supports intervenor-defendants’ positions on the fore- 
going criteria. The brief of the Canon intervenor-defendants in fur- 
ther opposition relies primarily on the submissions made ir con- 
junction with the ITA “scope hearing” held in August 1986. The 


16 Substantial evidence has been defined as “ ‘such relevant evidence as a reasonable mind might accept as adequate to 
su) a conclusion.’ ” Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951), quoting from Consolidated Edison Co. v. 
305 U.S. 197, 229 (1938). See Atlantic Sugar, Ltd. v. United States, 744 F.2d 1556, 1562 (Fed. Cir. 1984). 
i phemeeatntens of Reethar Datzpteian, Sek, end Reothnes Rnternptiagel Ceepenstion ln ipgesiiien to Defeninatte Request 
Remand, p. b. 


18 Id. at 29. 
19 Td. at 30. 
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court has reviewed the evidence contained therein, most notably 
the more than 400 pages comprising R.Doc. 343, and is not persuad- 
ed that there are substantial facts to support intervenor-defendants’ 
position. On their part, the Brother intervenor-defendants focus in 
their reply memorandum not only on the differences in general 
physical characteristics discussed above, but also on their view of 
customer expectations/end uses of their products. While their per- 
ception of the marketplace for portable typewriters with a rudimen- 
tary electronic calculator or an electronic ability to store selected 
typographic characters may well be correct, they do not show that 
either capability supplants the traditional expectation that those 
machines still will be acceptable substitutes for a printing press, 
rather than a computer or some other, modern marvel. 


Ill 


Notwithstanding defendant’s position on remand, it opposes 
plaintiffs request for suspension of liquidation of the contested 
typewriters. It is stated that 


the government has sought a remand so that Commerce can 
make a redetermination of the scope issue based upon substan- 
tial evidence in the administrative record. Upon remand, Com- 
merce could well seek additional information and comments 
from interested parties before making a redetermination. Con- 
sequently, the ultimate decision which Commerce will make up- 
on remand is unknown at this time.” 


As indicated above, the plaintiff seeks suspension on alternative 
grounds. Initially, the plaintiff argues (a) that the language and 
purpose of the trade laws require suspension of liquidation of mer- 
chandise potentially covered by an antidumping-duty order pending 
a ruling on the scope of the order, (b) that agency precedent re- 
quires suspension and (c) that the ITA has authority to suspend liq- 
uidation.”" As to this last point, the plaintiff relies on the statement 
in the Diversified Products opinion that “it is the ITA which directs 
Customs to assess antidumping duties on given classes or kinds or 
merchandise” and argues that the “necessary corollary” is the au- 
thority to suspend liquidation of entries, citing United States v. Bai- 
ley, 34 U.S. (9 Pet.) 238, 255 (1835) (“where the end is required, the 
appropriate means are given”). Notably, the plaintiff does not cite 
any part of either the Trade Agreements Act of 1979 or the Trade 
and Tariff Act of 1984. Indeed, the provision for imposition of an- 
tidumping duties if the administering authority determines that a 
class or kind of foreign merchandise is being sold in the United 
States at less than fair value, 19 U.S.C. § 1673 (1984), is silent on 
the subject of suspension of liquidation. Rather, under the statute 
~® Defendant’s Memorandum in Opposition to the Application of Plaintiff, Smith Corona Corporation, for Preliminary In- 
Wt Ser Memorandum of Points and Authoritin in Support of Paint Show Cause Motion and ANeroatve Motion fo 
16 159, oa = on at 887. 
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now in effect suspension is mandated after either a preliminary or a 
final affirmative determination of the ITA of sales at less than fair 
value of the merchandise which is the subject of its investigation. 
See 19 U.S.C. § 1673b(d) and § 1673d(c\1)(B). Neither such affirma- 
tive determination as to the typewriters in question has been made 
by the administering authority. 

Nevertheless, the plaintiff has produced a copy of a telex dated 
July 12, 1985 from the agency to the Customs Service requesting 
suspension of liquidation on entries of some 31 named typewriters 
“which may or may not be subject to the [May 1980] order.” At a 
minimum, a number are among those contested by the parties. 
However, the issuance of this request or similar ones in other pro- 
ceedings does not mean that, as the plaintiff argues, the ITA was 
“required” to do so. 

Secondarily, the plaintiff presses its application for a preliminary 
injunction. Defendant’s statement in opposition quoted above, page 
17, is contained in argumentation on whether the plaintiff has sat- 
isfied the likelihood-of-success-on-the-merits requirement set forth 
in S. J. Stile Associates Ltd. v. Snyder, 68 CCPA 27, 30, C.A.D. 1261, 
646 F.2d 522, 525 (1981), and in myriad other cases for grant of in- 
junctive relief. 

Obviously, counsel for the defendant seek to preserve administra- 
tive prerogatives on any remand. On the other hand, the plaintiff 
has projected success on the scope issue on the record presently 
before the court since the making of its present application. 


This and other courts have held that although the extraordi- 
nary remedy of a prelimin injunction is not available unless 
the moving party’s burden of persuasion is met as to all four of 
the above factors, the showing of likelihood of success on the 
merits is in inverse proportion to the severity of the injury the 
moving party will sustain without injunctive relief. 


Hyundai Pipe Co. v. U.S. Department of Commerce, 11 CIT ——, Slip 
Op. 87-39 at 10 (April 1, 1987). See, e.g., Ceramica Regiomontana, 
S.A. v. United States, 7 CIT 390, 395, 590 F. Supp. 1260, 1264 (1984); 
American Air Parcel Forwarding Company v. United States, 1 CIT 
293, 300, 515 F. Supp. 47, 53 (1981). Nevertheless, in Bomont Indus- 
tries v. United States, 10 CIT ——, 638 F. Supp. 1334 (1986), the 
court denied an application for a preliminary injunction, which was 
based essentially upon a plea that failure to suspend liquidation of 
the contested imports would cause irreparable harm, because the 
plaintiff failed to bear its burden of showing that such harm would 
be caused by nonimposition of an antidumping duty on any liquida- 
tions of those imports prior to final judgment. The plaintiff has the 
same burden herein. 


% The other three, traditional criteria for such relief, to quote from S.J. Stile, are: 


a A ee eee en le harm; > thee Sho pubis Tatneert wads bo batt 
by deepen epee and (4) that the balance of hardship on the parties fa 
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To support its position, the plaintiff has submitted two affidavits 
from its president, G. Lee Thompson. In the first, he states his opin- 
ion [para. 5] that 

one reason for the rapid penetration of the U.S. market by 
Panasonic t a is the fact that its portable models have 
circumven he antidumping duty order by the addition of 
calculating devices and text memory * 


and that [para. 13] 


pricing trends for models not deemed covered by the existing 
antidumping order can only occur through dumping * * *. 


The remainder of the affidavit, however, is short on facts tending to 
support these views. But even if it were not, Mr. Thompson does not 
attempt to equate them with the issue plaintiffs application raises. 
That is, he does not show how failure to liquidate outstanding en- 
tries of foreign competitors at rates including antidumping duties 
based on margins he himself characterizes as “small or de 
minimis” already found for certain competitive models would 
cause his firm irreparable harm. 

Indeed, Mr. Thompson’s second affidavit underscores the fact that 
“Smith Corona has generated profits in 1986 and 1987 (year to date) 
on its total product lines”.”" This point is emphasized in the context 
of claimed “massive losses incurred in priors years” albeit “follow- 
ing the issuance of the antidumping duty order.” The affiant’s per- 
spective, at least as reflected in this paragraph, seems to be that the 
harm of past losses is somehow reparable through the law aimed at 
unfair trade practices, most immediately through an injunction sus- 
pending liquidation of present and future entries pending remand 
for further administrative action. 

The purpose of that interim remedy, however, is maintenance of 
the status quo and the prevention of irreparable harm in the fu- 
ture, not the correction of past, perceived injustices. Here, of course, 
as the intervenor-defendants correctly point out, the status quo is 
that the typewriters at issue have not been determined to be within 
the ambit of the May 1980 order. 

The plaintiff has produced Commerce Department data detailing 
a decline in imports of typewriters without text memories and an 
increase in machines with such electronic memories. The plaintiff 
has also produced price lists alleged to be for Brother machines this 
year. The numbers thereon do indicate certain price reductions 
since June 1, 1987,” but it is not clear how suspension of liquidation 


% Under 19 U.S.C. § 1504, the Customs Service has at least a year’s time in which to liquidate any entries. 

® Affidavit of G. Ie Thasieain: pees 8, ». 4 Cot. 98, 1987). 
27 Second Affidavit of G. Lee Thompson, para. 6, p. 3 (Nov. Se, Se erates tent See ee 
tic parent company is reported to have characterized this as an ‘ ‘absolutely fabulous, fabulous turn-around story”. Smith- 
ing i i , 1986 Bus. Wk., p. 70, col. 3. An interim report of plaintiff's foreign parent 
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of the merchandise being offered thereunder would prevent the 
competitive harm the plaintiff perceives, especially if the 2.24 per- 
cent dumping margin determined for the earlier Brother models 
originally covered by the May 1980 order were to be sustained upon 
judicial review herein. Then again, during oral argument on plain- 
tiffs application, its counsel claimed not to desire any cash deposits 
if a preliminary injunction were to be granted. See Transcript, p. 93. 

As stated above, page 4, the court has enjoined liquidation of 
those PET entries at issue in counts 1-7 of the amended complaint. 
That relief was granted essentially on the basis of Zenith Radio 
Corporation v. United States, 710 F.2d 806, 810 (Fed. Cir. 1983), 
wherein the court concluded 


that liquidation would * * * eliminate the only remedy avail- 
able to Zenith for an incorrect review determination by depriv- 
ing the trial court of the ability to assess dumping duties on Ze- 
nith’s competitors in accordance with a correct in on en- 
tries in the ‘79-‘80 review period. The result of liquidating the 
‘79-80 entries would not be economic only. In this case, Ze- 
nith’s statutory right to obtain judicial review of the determina- 
tion would be without meaning for the only entries permanent- 
ly affected by that eeveeeuneen: In the context of Congres- 
sional intent in — the Trade Agreements Act of 1979 and 
the existing finding of injury to the re underlying T.D. 
71-76, we conclude that the consequences of liquidation do con- 


stitute irreparable injury. 


However, both that case and counts 1-7 of this action arose out of a 
review of a fixed period pursuant to section 751 of the 1979 act, 19 
U.S.C. § 1675. That, of course, is not true of the newer typewriters 
now at issue. 

In Bomont Industries v. United States, supra, this court held that 
the decision in Zenith did not create an irrebutabie presumption of 
irreparable harm in an action such as this where suspension is 
sought for future liquidations. The court relied on American Spring 
Wire Corp. v. United States, 7 CIT 2, 578 F. Supp. 1405 (1984), and 
also cited Timken Company v. United States, 6 CIT 75, 569 F. Supp. 
65 (1983). 

The plaintiff relies heavily on Timken, which apparently is the 
only case in which a preliminary injunction was granted, sus- 
pending liquidations for entries beyond the period of the adminis- 
trative review at issue. That is, originally the court denied such re- 
lief in Timken Company v. United States, 4 CIT 263, 553 F. Supp. 
1060 (1982). Thereafter, the court of appeals decided Zenith, where- 
upon Timken moved for a rehearing of its application. Its action in- 
volved a challenge to an annual review pursuant to section 1675 
which had resulted in an administrative revocation of the an- 
tidumping duty order in contrast to Zenith, where the issue simply 
was the appropriate margin for such duty on a year’s entries. The 
court’s opinion in Timken, 6 CIT at 80, 569 F. Supp. at 69, refers to 
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some 121 entries unliquidated during the review period up to the 
revocation date plus 14 made thereafter. In granting the injunction, 
the court equated the obverse with loss of jurisdiction, which, of 
course, is the underlying rationale of Zenith. 

Loss of jurisdiction over this action is not the point. The typewrit- 
ers now in question were not an issue in 1981-82, the period of ad- 
ministrative review, the results of which are challenged in this bi- 
furcated action. Almost five years later, the ITA ruled them out of 
its proceeding. A successful challenge to this determination would 
result in prospective relief, and the plaintiff “retains both its statu- 
tory right and a remedy which may be pursued”. Timken Company 
v. United States, 11 CIT ——, 666 F. Supp. 1558, 1560 (1987). Moreo- 
ver, there is no showing that any liquidation of entries during the 
time required for reconsideration will cause the plaintiff irrepara- 
ble harm. See id. 

This and other courts have held that failure of an applicant to 
bear its burden of persuasion on irreparable harm is ground to deny 
a preliminary injunction. E.g., Bomont Industries, Inc. v. United 
States, 10 CIT at ——, 638 F. Supp. at 1340; National Corn Growers 
Association v. Baker, 9 CIT 571, 585, 623 F. Supp. 1262, 1275 (1985); 
American Air Parcel Forwarding Company v. United States, 6 CIT 
146, 152, 573 F. Supp. 117, 122 (1983). However, were this not the 
rule, the court could not find in plaintiff's favor on the remaining 


two criteria for such extraordinary relief, either the public inter- 
est’s being better served by issuance thereof or the balance of hard- 
ship’s favoring the plaintiff. In fact, neither Thompson affidavit 
presents any evidence in support of its position on these grounds. 
Cf. Hyundai Pipe Co. v. U.S. International Trade Commission, 10 
CIT ——, ——, 650 F. Supp. 174, 176 (1986) (an applicant for a pre- 
liminary injunction has a “heavy burden of producing evidence”). 


CoNCLUSION 


In view of the foregoing, the motion of the Brother intervenor-de- 
fendants to dismiss counts 8-10 of the complaint on the ground of 
lack of subject-matter jurisdiction must be, and it hereby is, denied. 
Plaintiff's application for a preliminary injunction suspending liqui- 
dation must also be, and it hereby is, denied. On the other hand, 
plaintiff's motion for partial judgment on the agency record must 
be, and it hereby is, granted, and that part of this action which is 
based on counts 8-10 of the amended complaint is hereby remanded 
to the International Trade Administration for reconsideration of its 
determination and publication of a revised determination as to 
whether or not portable electric typewriters incorporating calcula- 
tors or text memory are within the scope of the May 9, 1980 an- 
tidumping-duty order. That revised determination shall be pub- 
lished within 45 days of the date hereof. 

So ORDERED. 
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(Slip Op. 87-146) 
UppDEHOLM CorpP., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 84~-11-01599 
[Determination sustained.] 
(Decided December 31, 1987) 
Shearman & Sterling (Donald L. Cuneo), for plaintiff. 
Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, Com- 


mercial Litigation Branch (Sheila N. Ziff), Civil Division, United States Department 
of Justice, for defendant. 


OPINION 
Facts 


RestaNi, Judge: Before the court for review is the determination 
of the International Trade Administration of the United States of 
America (ITA), finding dumping margins on stainless steel plate im- 
ported by plaintiff from Sweden. 49 Fed. Reg. 39,885 (Oct. 11, 1984). 
This determination upon annual review found margins of 6.21% for 
the period June 1980 through May 1981 and 4.46% for the period 
June 1981 through May 1982. The previous review for the period 
January through May 1980 resulted in a finding of no margin. 47 
Fed. Reg. 41,151 (Sep. 17, 1982). 

Uddeholm, the plaintiff, sells steel plate in the United States 
from inventory and keeps no records of the date of exportation. Be- 
cause the law in effect during the relevant time period required 
that United States price be compared to foreign market price at the 
time of exportation, see 19 U.S.C. §1677(b) (1982), the review 
required selection of a specific amount of time to be used as an ad- 
justment back to time of exportation. The time selected was time in 
inventory—nine months. Thus, Commerce required data on home 
market sales in Sweden for the period September 1979 to August 
1981. 

In the previous annual review proceeding, as it had in past years, 
Uddeholm’s Swedish affiliate (Nyby) supplied the foreign sales data 
in the form of price lists, discount information by customer and vol- 
ume totals by customer. Nyby’s response to ITA’s questionnaire in 
this case with regard to home market sales was to provide the data 
in essentially the same form as it did previously.! 

On March 21, 1983, ITA asked Nyby for more specific sale by sale 
data. For the period January 1980 forward, the requested informa- 
tion was supplied. For the latter part of 1979, Nyby did not submit 
the data requested, as it had not been preserved on computer tape. 

In its preliminary decision for the relevant period, ITA declined 
to accept Nyby’s information for the four month period at issue. 
Finding the submission of Nyby incomplete for the period June 1, 
~T The court views the home market sales data for the latter part of 1979, which was incorporated by reference 


cents ee toed ae ole Dh ae ete enh aan ae eben eee 
jected to the form of the information. 
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1980, to May 31, 1981, ITA used data of a third party, citing the 
“best information available” rule. 19 U.S.C. § 1677e(b) (1982).2 The 
data it used was the highest margin for the period.® 


ARGUMENTS 


Plaintiff argues, in essence, that ITA abused its discretion. It 
claims that Nyby acted reasonably in not storing the requested in- 
formation on computer tape when compilation of the data in anoth- 
er form had already been accepted and — on by ITA in an earli- 
er proceeding, and that ITA is unreasonably punishing it for not be- 
ing prescient enough to expect ITA’s methodological change. ITA 
responds that it is required by law to use only sale by sale data 
which includes invoice reference and other detail and that when 
such information is not provided, for whatever reason, ITA must to- 
tally disregard the information provided by respondent. 


DISCUSSION 


ITA’s argument is overstated. It relies on 19 U.S.C. § 1675(aX2XA) 
(1982) which refers to the foreign market value of each entry in 
comparison to the United States price of each entry. ITA argues 
that the language referring to “each entry” requires it to obtain da- 
ta reflecting each specific sale with appropriate invoice data. The 
statute does not compel use of a precise type of sale by sale data. 
Merchandise sold in the home market is not the subject of “entry.” 
Rather, a margin reflecting home market sales is applied to each 
entry. Calculation of a margin is not an exact science. Whatever 
margin is applied in determining the duty to be assessed on a specif- 
ic entry is simply an approximation to be utilized over a period of 
time. ITA may calculate the margin in whatever reasonable way it 
deems best. Here it decided to change a methodology which it had 
previously used with regard to Nyby. Its new requirement as to 
Nyby was for sales data in a more usable form and in accordance 
with its requirements in other cases. This was not unreasonable. 
Nyby recognized this and supplied the information requested for 
1980 forward. 

Where a respondent in an investigation does not cooperate fully, 
ITA is to disregard information submitted by the party for the rele- 
vant period and use information, pursuant to § 1677e(b), which may 
actually be less accurate, if it is the best information otherwise 
available. See Atlantic Sugar, Ltd. v. United States, 744 F.2d 1556, 
1560 (Fed. Cir. 1984); Pistachio Group v. United States, 11 CIT ——, 
671 F. Supp. 31, 39-40 (1987). In order to comprehend section 
1677e(b), it would appear appropriate to examine the whole provi- 
~~? For the final year of the review ITA did not resort to “best information available. 

3 Plaintiff sors to arfus that rether han wing the third party margin, Uaeholn's US, als data could be compare 
te the thied parte’e bins warkeh tite, Such a procedure could yield a margin w! aiirube Sates te ae See 
was not raised below and in all likelihood ITA would = noche yr ews yee tay! 7 


or because utilization of such a method would be burdensome. Cf. 
——, 636 F. Supp. 961, 967-68 (1986) aff'd 810 F.2d 1137 (Fed. Cir. 1987). 
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sion.* There are two parts of 19 U.S.C. § 1677e. The first part, sub- 
section (a), refers to unverifiable information. The thrust of that 
section would seem to be that if a respondent’s information is not 
verifiable, ITA must use the best information which is verifiable, 
from any source. ITA does not cite this section. Apparently, it be- 
lieves it could verify (perhaps with difficulty) Nyby’s information, 
even though that information is not the complete information 
which it sought. There is no reference in section 1677e(a) to cooper- 
ation of the parties, hindrance of the proceedings, etc. 

Section 1677e(b) has a quite different focus. Verifiability is not 
the key; hindrance of the proceedings is. Section 1677e(b) does not 
require in express terms that ITA assess intent before it rejects in- 
formation. Furthermore, the statute does not require that in every 
case ITA must assess the reasonableness of a parties’ action in fail- 
ing to provide information before proceeding to use the “best infor- 
mation otherwise available” in place of the missing data. Reading 
such a requirement into the statute would in all likelihood severely 
delay a process, the timely completion of which is already difficult. 

The next question is are there any situations in which ITA may 
use information even if it is not that which it originally requested. 
Logic dictates that ITA must have such discretion,’ otherwise it 
could never change its requests in a particular case if convinced 
that other information would serve its needs better. Although the 
Atlantic court noted that the agency “must” use the best informa- 
tion available when a party is “unable” to respond, it did not dis- 
cuss whether the agency may change its form requirements to en- 
able respondents to comply with its requests. The key issue is 
whether ITA acts reasonably in making its requests, changing 
them, or declining to change them. Because ITA has the discretion 
to change its requests, it had discretion to accept Nyby’s 1979 data 
or to reject the information if utilization of such data would impede 
it processes. 

The question next arises as to whether the court should remand 
this matter to give ITA the opportunity to make this decision, as 
both parties have argued that ITA did not exercise any discretion.® 
The court finds such action is not necessary. Despite counsels’ argu- 
ments the court believes ITA did exercise its discretion and did so 


properly. 


‘ The provision read, during the relevant period, as follows: 
§ 1677e. Verification of information 


(a) General rule 
with respect to information the verification of which is waived under section 1673(bX2) of _ title, be 4 
ministering aghee shall a all information relied upon in making a final determination in os 
publishing’« each a dete: tion, the administering authority shall — the methods and proced vowel 
> adnianering authority is unable to a of the Fo rr ‘submitted, it 
use the best information — to it as the basis for its Galauaee which may include the information submit- 
ted in support of the petiti 


to be made on best information available 
In making their Peete under this subtitle, the administering authority and the Commission shall, whenev- 
er a party or any other person refuses or is unable to produce information requested in a timely manner and in the 
form required, or otherwise significantly impedes an investigation, ouedin bet information otherwise available. 
19 US: C. $ 1677e (1982). 
aad , Coes for defendant argues that it could not do so because of a statutory prohibition. Counsel for plaintiff argues it 
not do so. 
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There seems to be agreement that ITA’s requirements here were 
not different from those in other cases, they were only different 
from the approach taken by this plaintiff over the years, which had 
been accepted in one earlier review. As indicated, ITA may change 
its methods and requirements; the only limitation is that it act rea- 
sonably in accordance with law. The record reflects that ITA had 
difficulty in using the information in the form provided. See Admin- 
istrative Record Documents (A.R.) 38 and 46.° ITA could insist on 
data in a more usable form. Plaintiff argues that Matsushita Elec- 
tric Industrial Co. v. United States, 10 CIT ——, 645 F. Supp. 939 
(1986), rev’d on other grounds, 823 F.2d 505 (Fed. Cir. 1987) indi- 
cates such changes may not be made after the review period if a 
party has reasonably relied on an earlier request for a particular 
form of data. What is reasonable reliance and what is a reasonable 
change will vary from case to case. Here, the information was only 
a few years old when requested. There is no allegation that the ba- 
sic data did not exist, only that the computerized records did not ex- 
ist in the proper form. The problem seems to be that it would cost 
respondent too much to comply. ITA had only completed one review 
using the data in the form submitted by plaintiff, apparently with 
some difficulty. The record reveals considerable give and take be- 
tween ITA and the respondent. It does not reflect an arbitrary ap- 
proach, nor does it reflect a belief by ITA that it was statutorily 
prohibited from altering its request. ITA exercised discretion and 
based on this record the court cannot find abuse of discretion by 
ITA.’ Having properly declined to alter its request, ITA proceeded 
to use the best information available. Accordingly, ITA’s determina- 
tion is sustained. 


6 A.R. 36 might lead one to believe that the only difficulty was with the form of U.S. sales data. The record seems to indi- 
cate a broader problem which encompasses home market data. 

7 There is a sub-issue as to whether ITA should have used the 1980 information because it was in the proper form, and 
limit its rejection to the 1979 data. There is no requirement that ITA adopt such a procedure for data within one review 
year. ITA’s action seems well within its discretion and in keeping with past practice. 
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